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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G306095

CINDY GANCI,
EMPLOYEE                         CLAIMANT

DAYS INN OF FAYETTEVILLE,
EMPLOYER   RESPONDENT 

BERKSHIRE HATHAWAY HOMESTATE COMPANIES,
INSURANCE CARRIER           RESPONDENT 
     

OPINION FILED JANUARY 9, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE LEE J. MULDROW,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 6, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on November 21, 2013, and
contained in a pre-hearing order filed
that same date, are hereby accepted as
fact.
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2. The parties’ stipulation that claimant
earned sufficient wages to entitle her
to compensation at the rate of $125.00
per week for total disability benefits
is also hereby Accepted as fact.

3. Claimant has met her burden of proving
by a preponderance of the evidence that
she suffered compensable injuries to her
cervical, thoracic, and lumbar spine on
December 1, 2012.

4. Respondent is liable for payment of all
reasonable and necessary medical
treatment for the injuries to claimant’s
cervical, thoracic, and lumbar spine.
This treatment includes, but is not
limited to, the CT scan on claimant’s
cervical spine and an MRI scan on
claimant’s thoracic spine. It also
includes cervical spine surgery as
recommended by Dr. Blankenship.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the August 6,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

           I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury to her cervical, lumbar, and thoracic

spine in addition to her compensable left elbow injury

of December 1, 2012.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has failed to prove by a preponderance of the

evidence that she sustained injuries to her cervical,

thoracic, and lumbar spine as a result of a work-related

accident of December 1, 2012, whereby she injured her

left elbow. 

           The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d

593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899

S.W.2d 845 (1995).  For the claimant to establish a

compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence,

the following requirements of Ark. Code. Ann. § 11-9-

102(4)(A)(Supp. 2005), must be established: (1) proof by

a preponderance of the evidence of an injury arising out
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of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in a disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code. Ann. § 11-9-102(16),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997), see, also, Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical

certainty.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).
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           The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

           While initial diagnostic studies confirmed

that the claimant had, in fact, sustained a broken elbow

as a result of her December 1, 2012, accident, these

studies failed to show any other acute findings,

particularly in the claimant’s spine.  Rather,

diagnostic studies throughout the course of the

claimant’s back treatment - including the treatment she

received prior to December 1, 2012 - have consistently

shown only degenerative changes in the claimant’s spine. 
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To illustrate, the medical evidence in this claim shows

that the claimant complained of and received treatment

for her degenerative spine condition as early as 1998. 

Upon moving to Springdale, Arkansas, in 2011, the

claimant came under the care of Dr. O’Connell, who

assessed her with chronic degenerative back pain and

advised her to consider physical therapy.  Dr. O’Connell

prescribed the claimant pain medication for her back,

which she took on a consistent monthly basis thereafter

up and until the time of her December 1, 2012, work-

related accident.  Thereafter, the claimant stated that

her back pain worsened. 

           Upon presenting to Dr. Ekman with her back

complaints following her industrial accident, the doctor

noted that the claimant had a history of chronic back

pain.  While the claimant showed moderate decreased

range of motion of her back and neck upon physical

examination by Dr. Ekman, the doctor noted that the

severity of the claimant’s reported pain and tenderness

did not match her physical responses.  

           Upon later presenting to Dr. Blankenship, he

also acknowledged that the claimant had a twenty-two

(22) year history of chronic back pain which had never

been “severe.”  Dr. Blankenship’s treatment for the

first several months focused primarily on the claimant’s
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lumbar complaints, but later shifted to her cervical

spine as her complaints reportedly worsened.   

           When Dr. Blankenship began to specifically

address the claimant’s cervical complaints, he referred

her for a cervical MRI.  According to the radiologist

who interpreted this study, Dr. Hardin, the claimant

suffered from multilevel spondylosis with arthropathy

and disc bulges which resulted in neuroforaminal

narrowing.  Dr. Blankenship, however, interpreted this

study to show an “obvious gross soft tissue protrusion”

on the right with narrowing of the neuroforaminal exit

at C5-6, which was also the level of her kyphosis. 

Based upon his interpretation of the claimant’s cervical

MRI, Dr. Blankenship recommended cervical surgery.  

           The respondent’s sought a second-opinion from

Dr. Bruffett.  His interpretation of the claimant’s

cervical MRI concurred with Dr. Hardin’s interpretation

of that study, who essentially found that the claimant

suffered from chronic, degenerative changes in her

spine.  Dr. Bruffett’s interpretation of that study

varied from Dr. Blankenship’s, however, in that he saw

no clinical indication for cervical surgery, stating

that the risk would outweigh any benefit she might

derive from the procedure recommended by Dr.

Blankenship. 
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           While it is undisputed that the claimant

slipped and fell on December 1, 2012, and that after

this incident she complained of increased neck and back

pain, it is further undisputed that the claimant has a

long history of chronic back pain caused by degenerative

changes for which she has received treatment since at

least 1998.  For example, medical records demonstrate

that the claimant was objectively assessed by Dr. Reese

with bulging discs caused by degenerative changes at L3-

4 through L5-S1 in March of 1997.  Subsequent medical

records demonstrate that the claimant presented for

emergency medical treatment for her back in April of

1998, at the North Arkansas Regional Medical Center

where palpable spasms were noted upon examination of the

claimant’s back. 

           Furthermore, although the claimant contends

that her back and neck symptoms have substantially

increased since her 2012, work-related accident, I note

that her reported symptoms have remained essentially

unchanged.  For example, the claimant’s emergency room

treatment of April 1998 reflects that she complained of

an “acute exacerbation of numbness, tingling & pain”

from her C-spine to her S-spine, with an increased

severity in sciatica and a “cold” sensation in neck. 

Moreover, the claimant presented to the FirstCare North
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Clinic in February of 2011, with complaints of low back

pain that she described as aching and throbbing, with

radiating pain to her lower extremities and tingling and

tenderness in her legs.  In comparison, a clinic report

from Dr. Blankenship dated February 5, 2013, reflects

that the claimant reported low back pain, with radiating

pain bilaterally from her hips down to her legs.  The

claimant also reported numbness in her legs at that

time.

           The claimant testified that she landed “hard”

on her bottom when she slipped and fell on December 1,

2012.  Therefore, while it is reasonable to conclude

that the claimant may have experienced an increase in

symptoms following her industrial accident of December,

2012, she has otherwise failed to present objective

medical evidence that she has experienced new symptoms

in her spine since she first began receiving treatment

for her back in the late 1990's.  Moreover, although Dr.

Blankenship has opined that “all” of the claimant’s

current symptoms are the result of her industrial

accident, Dr. Bruffett has opined that the claimant

continues to suffer from degenerative changes in her

spine, which were established by objective medical

finding more than a decade ago.  Because Dr. Hardin’s

interpretation of the claimant’s MRI study tends to
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support Dr. Bruffett’s opinion over Dr. Blankenship’s, I

must assign more weight to the opinion of Dr. Bruffet

concerning the relationship of the claimant’s current

complaints to her industrial accident of December, 2012. 

Furthermore, I note that, notwithstanding the claimant’s

testimony that she was relatively asymptomatic prior to

her December 1, 2012, industrial accident, and that she

has since become virtually debilitated, the claimant was

under active treatment for back pain at the time of this

accident, and she had been for the past twenty-two (22)

months.  Thus, while the pain medication prescribed by 

Dr. O’Connell may have reduced her pain during the

twenty-two (22) months preceding her accident, clearly,

by virtue of the fact that the claimant took pain

medication on a regular basis, the claimant was not

asymptomatic that entire time.  Furthermore, the

claimant continued to work for the respondent-employer

until it closed its doors in January of 2014, thus

demonstrating that her alleged disability has not

prevented her from being able to work.

           Based upon the above and foregoing, and

finding that Dr. Bruffett’s medical opinion should be

given more weight than Dr. Blankenship’s medical

opinion, I find that the claimant has failed to prove by

a preponderance of the evidence that she sustained an
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injury to any portion of her back on December 1, 2012. 

Rather, the credible evidence in this claim shows that

while the claimant did, in fact, suffer a broken elbow

as a result of this incident,  her degenerative back

condition was pre-existing and unrelated to her fall. 

Furthermore, because the claimant was under treatment

for her back pain at the time of her compensable elbow

injury, and because her subjective complaints of pain

cannot be objectively measured, I find that she has

failed to prove that she suffered a temporary

exacerbation of her pre-existing condition as a result

of her accident.  Accordingly, I respectfully dissent

from the majority's opinion.

                                 
                      KAREN H. McKINNEY, Commissioner


